IT 99-0087-3 L 11/05/1999 PUBLIC LAW 86- 272/ NEXUS

CGeneral Information Letter: Taxpayer doing business in Illinois and
having nexus is required to register and file tax returns.

Novenmber 5, 1999

Dear :

This is in response to your l|etter dated Cctober 8, 1999. G ven the nature of
your inquiry and the information you provide, | am responding wth a General
Information Letter. This is not to be taken as a statement of Departnent policy
or as a binding ruling by the Departnent. As general information gathered in
response to your particular questions, however, | hope that it is helpful to you.
See 86 IIl. Adm Code 1200.120(b) and (c).

In your letter you have stated the foll ow ng:

H, we've just recently started doing business indirectly involving Illinois
and | need to find out for sure whether we need to register, pay taxes, etc.
I downl oaded sone info from your web site and exchanged some email wth
sonmeone nentioned there that suggested that a 1.5% tax on the rel evant net
income mght apply but | wanted to nmake sure — | found the NUC-1 form on
your web site which said:

Should | file this forn? Yes, if your business is a partnership, a
smal | busi ness corporation, or a corporation and you conduct business
inlllinois or with Illinois customers.
In our situation, it’s not clear whether we're conducting business in
I1linois or with Illinois custoners or not.

We're a conputer consulting firm we normally do offsite projects in our own
of fices, and sonetinmes we supply consultants for onsite projects at client
sites all over the US Oten we get these contracts through |arger
consulting firms by subcontracting to them as in this case. W’'re a XXXXX
Limted Liability Conpany taxed as a partnershinp. W have no direct
custoners in Illinois but one of our nenbers/partners does sonme conputer
progranm ng, usually onsite in Illinois for a custonmer of our client. Qur
direct client, the prime contractor, is another consulting firm here in
xxxxx and it’'s their custoner that's in Illinois and for which we have
provided the services of our own consultant. He lives in XxXxxxxxx, has
fam ly there, maintains pernmanent residence and pays taxes there, and flies
hone al nost every weekend, and does not maintain or intend to mmintain any
ki nd of residence status in Illinois.

Consultants in this situation typically stay in hotels until the project is
finished or cancelled (clients usually can cancel any tine). When t hat
happens, he wll return home and find another contract either there or
possibly in another state. He's not likely to be in Illinois again and
we're not likely to have any nore dealings (even indirectly) with this
client unless a specific opportunity arises to do so. This is just a 6-
month contract, and again, it’s not even our direct client but the client of
our client who is here in Texas, and presumably they' re already registered
inlllinois.
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Gven this situation, is it necessary for us to register in Illinois or pay
any kind of taxes on this portion of our incone derived fromthis activity?
W1l our partner need to pay any Illinois personal inconme taxes (he’s not an
enployee)? Is our limted liability status recognized for |egal purposes?
W don’'t even intend to establish any kind of nexus or other presence in
Illinois as this is just a one-tine deal and it’s not even our direct client
anyway.

This has just started a few weeks ago and |'ve finally had tinme to wite and
ask about it. We hadn't even received our first paynent until recently and
we mail our partner’s checks to his hone in xxxxxxx. Thanks for your tine
in answering these questions. For now, based on the docunents |’ve seen on

your web site and pending nore definite answers, we'll wait for a reply
before registering, etc., as it’s not clear whether this is required. Thank
you.

Response

From your description of your activities in Illinois, it is clear that you are

“doi ng busi ness” here and should file Form NUC 1. Sections 3, 4, and 5 of that
form are nost relevant to your situation, as the discussion below should
i ndi cat e.

Regi stration of foreign corporations and issuance of certificates of authority to
do business in Illinois under 805 ILCS, Article 13 are admnistered by the
Secretary of State. Al inquiries regarding that registration should be directed
to the Secretary of State at the foll ow ng address:

II'linois Secretary of State
Dept. of Business Services
328 How ett Bl dg.
Springfield, IL 62756
(217) 782-7880.

Any conpany doing business in this State is subject to the Illinois Inconme Tax
Act (11 TA). The 11 TA does recognize the pass-through character of an LLC or
partnership for corporate income tax purposes, but a Personal Property Tax
Repl acement Tax is inposed at the entity level (I1ITA 8201(c) and (d)). That tax
is neasured as a percentage of net inconme. For a nulti-state taxpayer, only that
incone properly apportioned to this State will be subject to the tax. You wll
need to file Form IL-1120-ST and pay the Personal Property Tax Repl acenent Tax as
cal cul ated

You have also asked whether the person providing the service nust pay lllinois
incone tax. You wite that the partner providing the service is not an enpl oyee
of the partnership. This State follows the federal determ nation of enploynent
as set out at 26 USC 83401(a) and the regulations pertaining thereto (IITA
8§701(a)). If your conpany is required by the Internal Revenue Service to
wi thhold tax from the wages of the partner operating in Illinois, then Illinois
requires such wthholding from all the inconme he receives for the service
performed in this State. As a non-resident, he will file an IL-1040 with an
accompanyi ng Schedule NR, upon which the amount of his Illinois income will be
cal cul at ed.
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If the person actually providing the service receives a share of LLC income, then
a properly conpleted Illinois Schedule K-1-P will indicate an anmount of business
incone that is properly apportioned to Illinois as a result of the corporation’s
business activity in Illinois. As indicated on the shareholder’s instructions
for Schedule K-1-P, the shareholder nust report any Illinois inconme on Schedul e
NR and |L-1040 and pay any Illinois income tax calculated thereon. This wll

apply in the sanme way to any ot her sharehol der of your LLC.

You may obtain all the necessary fornms and instructions on the Departnent of
Revenue’s web site, or ask that they be mailed to you when you return Form NUC- 1.

As stated above, this is a general information letter that does not constitute a
statenent of policy that applies, interprets or prescribes tax |aw. It is not
bi ndi ng on the Departnent. If you are not under audit and you wish to obtain a
binding Private Letter Ruling regarding your factual situation, please submt al
of the information set out in itens 1 through 8 of the enclosed copy of Section
1200. 110( b) .

Si ncerely,

Kent R Steinkanp
Staff Attorney -- |ncone Tax



