ST 98-0405-G L 12/14/1998 SERVI CE OCCUPATI ON TAX

Under the Service Cccupation Tax Act, servicenen are taxed on tangible
personal property transferred incident to sales of service. See 86
I1l. Adm Code 140.101. (This is a GL.)

Decenber 14, 1998

Dear Ms. XXXXX:

This letter is in response to your |letter dated Cctober 6, 1998. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter which is designed to provide general information, is
not a statenent of Department policy and is not binding on the Departnent. See
86 Ill. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

THE SECOND PAGE OF TH S FAX HAS FOUR DI FFERENT TYPES OF SERVI CES WE
PROVI DE TO OUR CUSTOMERS. BESIDE EACH OF THESE SERVICES | HAVE d VEN
A BRI EF EXPLANATI ON. BASED ON THESE EXPLANATI ONS, COULD YQU PLEASE
I NDI CATE | F THE SERVI CE WOULD BE TAXABLE OR NON-TAXABLE IN THE STATE
OF I LLINO S.

WVE ARE IN THE BUSINESS OF SELLING ELECTRONIC TELECOMMUNI CATI ON
EQUI PMENT {CENTRAL OFFI CE SW TCHI NG EQUI PMENT} . | WOULD APPRECI ATE A
RESPONSE AS QUI CKLY AS PCSSIBLE, IN ORDER TO MAKE SURE QOUR | NVO CES
ARE BEI NG PROCESSED CORRECTLY.

The second page reads as foll ows:
DEFI NI TI ONS
| NSTALLATI ON- DESI GN ENG NEERI NG Appl i cati on Engi neer

They survey the site and design the [|ayout
for our equipnment to be installed. They
are not an installer. The installer
follows the application engineer's |ayout.

SYSTEM5 ADM NI STRATI ON: Services provided in relation to a system

Engi neering services provided to verify the
system wll work in the configuration
requested by the custoner. For radios the
engi neer does frequency analysis. The
engi neer al so makes sure the factory builds
the system properly to fit the custoner's
needs. It is not Tangi ble.



TECHNI CAL ASSI STANCE: Assistance by technician over the telephone.
After equi pnent has been installed and the
custoner has questions or problenms, they
call a technician, located in plant, to
assi st them

TECHNI CAL ASSI STANCE SERVI CES: Assi st ance of t echni ci an at t he
custoner's | ocation. Service is unable to
be perforned by telephone conversation.
Technician has to physically go to their
| ocation for assistance.

Retail ers' Cccupation Tax does not apply to receipts from sales of persona
services. Under the Service Cccupation Tax Act, servicenen are taxed on tangible

personal property transferred incident to sales of service. If no tangible
personal property is transferred incident to sales of service, then no tax is
i mposed. For your general information we are enclosing a copy of 86 Ill. Adm

Code 140. 101 regarding sales of service and Service Cccupation Tax.

The purchase of tangible personal property that is transferred to service
custoners may result in either Service Cccupation Tax liability or Use Tax
liability for the servicenmen, depending upon which tax base the servicenen choose
to calculate their liability. Servicenmen may calculate their tax base in one of
four ways: (1) separately stated selling price; (2) 50% of the entire bill; (3)
Service Cccupation Tax on cost price if they are registered de mnims
servi cenen; or, (4) Use Tax on cost price if the servicenen are de mnins and
are not otherwise required to be registered under the Retailers' OCccupation Tax
Act .

Using the first method, servicenmen may separately state the selling price of
each itemtransferred as a result of sales of service. The tax is based on the
separately stated selling price of the tangible personal property transferred
If servicenen do not wish to separately state the selling price of the tangible
personal property transferred, those servicenen nust use 50% of the entire bil
to their service customers as the tax base. Both of the above nethods provide
that in no event may the tax base be less than the cost price of the tangible
personal property transferred. Under these nethods, servicenmen may provide their
suppliers with Certificates of Resale when purchasing the tangible personal
property to be transferred as a part of the sales of service.

The third way servicenen may account for their tax liability only applies to
de mnims servicenmen who have either chosen to be registered or are required to
be regi stered because they incur Retailers' Cccupation Tax liability with respect
to a portion of their business. Servicenmen may qualify as de mnims if they
determ ne that their annual aggregate cost price of tangible personal property
transferred incident to sales of service is less than 35% of their annual gross
receipts from service transactions (75% in the case of pharmacists and persons
engaged in graphic arts production). See, 86 Ill. Adm Code 140.101(f) encl osed.
This class of registered de mnims servicenen is authorized to pay Service
Cccupation Tax (which includes |ocal taxes) based upon the cost price of tangible
personal property transferred incident to sales of service. They remt the tax
to the Departnent by filing returns and do not pay tax to suppliers. They
provide suppliers with Certificates of Resale for the property transferred to
servi ce custoners.



The final nmethod of determining tax liability nmay be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers’
Cccupation Tax Act. Servicenmen may qualify as de minims if they determne that
their annual aggregate cost price of tangible personal property transferred
incident to sales of service is less than 35% of their annual gross receipts from
service transactions (75% in the case of pharnmacists and persons engaged in
graphic arts production). Such de mnims servicenen may pay Use Tax to their
suppliers or may self-assess and remt Use Tax to the Department when making
purchases from unregistered out-of-State suppliers. Those servicenen are not
aut hori zed to collect "tax" fromtheir service custoners, nor are they liable for
Service Cccupation Tax. It should be noted that servicenen no |onger have the
option of determining whether they are de mnims using a transaction by
transacti on basi s.

In general, maintenance agreenments that cover conputer software and hardware
are treated the sane as nmaintenance agreenments for other types of tangible
personal property. Please refer to 86 Ill. Adm Code Sec. 130.1935(b), encl osed.
The taxability of maintenance agreenents depends wupon if charges for the
agreenents are included in the selling price of the tangible personal property.
If the charges for the agreenents are included in the selling price of the
tangi bl e personal property, those charges are part of the gross receipts of the
retail transaction and are subject to tax. No tax is incurred on the maintenance
services or parts when the repair or servicing is performned.

If maintenance agreenents are sold separately from tangible persona

property, sales of the agreements are not taxable transactions. However, when
mai nt enance services or parts are provided under the maintenance agreenents, the
service or repair companies will be acting as service providers under provisions

of the Service COccupation Tax Act that provide that when service providers enter
into agreenents to provide nmaintenance services for particular pieces of
equi pnent for stated periods of tine at predeterm ned fees, the service providers
i ncur Use Tax based on their cost price of tangible personal property transferred
to custoners incident to the conpletion of the nmintenance service. See the
encl osed copy of 86 Ill. Adm Code 140.301(b)(3).

Pl ease note that the Tel ecommuni cati ons Excise Tax Act ("Act") inposes a tax
on the act or privilege of originating or receiving intrastate or interstate
tel ecommuni cations by persons in Illinois at the rate of 7% of the gross charges
for such telecomuni cations purchased at retail from retailers by such persons,
35 ILCS 630/3 and 4. The Act defines gross charges as including amunts paid for
the act or privilege of originating or receiving telecomunications in this State
and for all services and equi pnent provided in connection therewith by retailers,
35 I LCS 630/ 2(a).

I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at ww. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.



If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



