ST 98-0435-G L 12/31/1998 SALE OF SERVI CE

Sellers of per sonal i zed busi ness calling cards, | etterheads,
envel opes, | abels, nane plates, badges, nedallions and the |ike do not
incur Retailers' Cccupation Tax liability on their receipts from such
sal es because they are engaged in a service occupation in producing or
procuring customordered items that have no commercial value to

ot hers. If the itens produced, however, have intrinsic useful ness and
so have comercial value to persons other than the customer, they are
subject to Retailers' Cccupation Tax. See 86 Ill. Adm Code 130.1995.

(This is a dL.)

December 31, 1998

Dear M. XXXXX:

This letter is in response to your letter dated August 10, 1998. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter which is designed to provide general information, is
not a statenent of Department policy and is not binding on the Departnent. See
86 Ill. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

W are witing to request a determ nation on the applicability of the
Sal es/Use tax of your state to certain mscellaneous charges made to

our independent contractor network. Qur conpany, COWPANY, is a
network marketing conpany which sells nutritional and personal care
pr oduct s. The products are distributed through independent

contractors (Team Menbers) who recruit other Team Menbers into their
downline. Certain fees may be charged to the Team Menbers relating to
services provided by COWANY. Additionally, Team Menbers may purchase
certain information which has been gathered and conpiled by COVPANY.
Al'l services, including informati on services, are perforned by COVWANY
enpl oyees i n STATE.

We request the separate determ nation on the charges that follow

1. Mai | i ng Label s

Team Menbers who want pre-addressed mailing labels to their downline
may purchase them from COMPANY for $5.00 plus $.025 per label. The
| abel s contains downline Team Menbers' nanmes and addresses. The
| abel s are customzed to each Team Menber's downline and are not
general lists or canned information. A Team Menber may not purchase

anot her Team Menbers downline information in any format.

2. Mai | i ng Di skette



The mailing diskette contains the sane information as the mailing
| abel s but is contained on a 3.5" diskette. Miiling diskettes may be
purchased for $50.00 which includes the mailing information on 1
di skette. There is a $2.00 charge per diskette if additional
di skettes are required to store the Team Menber's information.
Additional copies of the mailing diskette(s) are not available for
pur chase by Team Menbers.

3. Downl i ne I nformation D skette

The downline information di skette contains detailed information on the

Team Menber's downline, such as the downline nenbers |evel, phone
number , volune information, etc. in addition to the rmiling
i nf ormati on. The downline information diskette is available to Team

Menbers for $100. 00. There is a $2.00 charge for each additional
di skette if additional diskettes are required to store the purchased
i nformati on. Addi ti onal copies of the downline information
di skette(s) are not available for purchase by Team Menbers.

4. Downl i ne and Conmi ssi on Reports

The group downline report provides the nane, |evel, phone nunber,
current nonth's purchase volunme and prior nmonth's volune of the Team
Menmber's downline menbers and costs $15.00 plus $.50 per page. The
group downline report is faxed to the Team Menber.

The monthly comm ssion report provides purchase volunme information for
each nmenber of the Team Menber's downline and costs $4.00 to $10.00
per report depending on the level of the Team Menber. The conm ssion
reports are mailed to the Team Menbers.

5. On-1ine Services

COVPANY offers on-line conmputer access to services through the inter-
net for a monthly fee. The on-line service allows the Team Menbers to
pl ace orders and access information 24 hours a day, 7 days a week.
The inter-net service also allows the Team Menber to check the status
of orders, personal volune status, downline volunme status, request
i nformati onal faxes on products, execute downline inquires and track
shi prent . There are currently no additional charges for downl oadi ng
information fromthe on-line site.

6. NAME Cl ub

Team Menbers of a certain rank may join a NAVE Club for $10.00 a
nont h. NAME Cub nenbers have access to an inter-net site which
provides notivational audio clips, selling tips and other news. NANVE
G ub members also receive periodic mailings and are entitled to attend
speci al neeting.

7. Sal es Leads

COMPANY generates sales leads through the use of nmass nedia (i.e.
television and radio ads, etc.). The |eads are collected and made
avail able for purchase to existing Team Menbers. The charge for the
lead is $7.00 which includes the information on the lead as well as



mai | i ng services. Each prospect is muiled a 12 mnute video tape
whi ch explains the New Vision business opportunity and solicits the
prospective nmenber to contact the Team Menber who has purchased the
| ead. A separate charge is nade to the Team Menber who purchased the
sales lead for the video tape at the sanme price that it is otherw se
avail abl e for purchase from COVPANY

8. Adm ssi on Char ges

The conpany hol ds conventions and conducts notivational neetings for
which it charges adm ssion. The conventions are typically for 3 or 4
days and the location is determned on a convention by convention
basis. The other nmeetings will typically last for a half day to a day
and are organized as tours with nultiple stops during the tour. The
charges range from $10.00 to $200. 00.

Pl ease specify the basis for taxation or exenption and provide a
citation to the relevant statute or regulation in your response. Your
response should be sent to the foll ow ng address:

NAME/ ADDRESS

Pl ease do not hesitate to contact the undersigned at ####, if you have
any questions on the above charges or this ruling request. Thank you
for your pronpt consideration of this matter.

Illinois taxes the retail sale and use of tangi ble personal property under
two separate but related statutes. The Retailers' COccupation Tax Act inposes a
tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1996 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1996 State Bar Edition).

Please find enclosed a copy of 86 Ill. Adm Code 130.1995 concerning
Personalizing Tangible Personal Property. Sellers of personalized business
calling cards, |letterheads, envelopes, |abels, nane plates, badges, nedallions
and the like do not incur Retailers' Cccupation Tax liability on their receipts
from such sal es because they are engaged in a service occupation in producing or
procuring customordered itens that have no commercial value to others. If the
items produced, however, have intrinsic usefulness and so have commercial value
to persons other than the custonmer, they are subject to Retailers' Occupation
Tax. This tax is inposed on 100% of the selling price of tangible personal

property.

Cenerally, when a conpany produces custom zed materials for a purchaser, it
acts as a serviceman and incurs either Service Cccupation Tax liability or Use

Tax liability on the sales of personalized business products to his service
cust oners. Under the Service GCccupation Tax Act, servicemen are taxed on
tangi bl e personal property transferred as an incident to sales of service. See
the enclosed copy of 86 IIl. Adm Code 140.101. The purchase of tangible

personal property that is transferred to the service custonmer may result in
either Service Cccupation Tax liability or Use Tax liability for the servicenen
dependi ng upon which tax base the servicenmen choose to calculate their tax
liability. The servicenen may calculate their tax base in one of four ways: (1)
separately stated selling price of tangible personal property transferred



incident to service; (2) 50% of the servicenen's entire bill; (3) Service
Cccupation Tax on the servicenen's cost price if the servicenen are regi stered de
mnims servicenen; or (4) Use Tax on the servicenen's cost price if the
servicenen are de mnims and are not otherwise required to be registered under
the Retailers' COccupation Tax Act.

Using the first method, servicemen may separately state the selling price of
each item transferred as a result of the sale of service. The tax is based on
the separately stated selling price of the tangible personal property

transferred. |If the servicenmen do not wish to separately state the selling price
of the tangi ble personal property transferred, the servicenen nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods

provide that in no event may the tax base be less than the servicenen' s cost
price of the tangible personal property transferred.

The third way servicenen may account for tax liability only applies to de
mnims servicemen who have either chosen to be registered or are required to be
regi stered because they incur Retailers' Occupation Tax liability with respect to
a portion of their business. Serviceman may qualify as de mnims if the
servi cenen determne that the annual aggregate cost price of tangible personal
property transferred as an incident of the sale of service is less than 35% of
the servicenmen's annual gross receipts from service transactions (75% in the case
of pharmaci sts and persons engaged in graphic arts production). This class of
registered de mnims servicenmen is authorized to pay Service OCccupation Tax
(which includes |ocal taxes) based upon the cost price of tangible personal
property transferred incident to the sale of service. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide
suppliers with Certificates of Resale for the property transferred to service
cust omer s.

The final nmethod of determining tax liability nmay be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers’
Occupation Tax Act. Servicemen may qualify as de mnims if the servicenen
determ ne that the annual aggregate cost price of tangible personal property
transferred as an incident of the sale of service is less than 35% of the
servi cenen's annual gross receipts from service transactions (75% in the case of
pharmaci sts and persons engaged in graphic arts production). Such de mnims
servicenen may pay Use Tax to their suppliers or may self assess and remt Use
Tax to the Departnment when making purchases from unregistered out-of-State
suppliers. The servicenen are not authorized to collect "tax" fromtheir service
custoner nor are the servicenmen liable for Service Cccupation Tax. It should be
noted that servicenmen no |onger have the option of determ ning whether they are
de mnims using a transaction by transaction basis.

The Tel ecommuni cations Excise Tax is inmposed upon the act or privilege of
originating or receiving intrastate or interstate telecomunications in Illinois
at the rate of 7% of the gross charges for such tel econmunications purchased at
retail fromretailers. 35 ILCS 630/3 (1994 State Bar Edition). This tax nust be
collected from persons by "retailers maintaining a place of business in
I[Ilinois."™ 35 ILCS 630/5 (1994 State Bar Edition). "Gross charges" neans the
anount paid for the act or privilege of originating or recei vi ng
tel ecommunications in this State and for all services and equi prent provided in
connection therewith by a retailer. "Tel ecomruni cati ons” does not include
"charges for the storage of data or information for subsequent retrieval or the
processing of data or information intended to change its form or content" or
"val ue- added services in which conmputer processing applications are used to act



on the form content, code and protocol of the information for purposes other
than transm ssion."” See 35 ILCS 630/2(a) and 2(c). If tel ecommunications
retailers provide both such services, the charges for each nust be disaggregated
and separately stated from tel econmuni cati ons charges in the books and records of
the retailers. |If these charges are not thus disaggregated, the entire charge is
taxabl e as a sal e of tel econmunicati ons.

Cenerally, persons that provide subscribers access to the internet and who

do not, as part of that service, charge subscribers for the line or other
transmi ssion charges that are used to obtain access to the internet are not
considered to be telecomunications retailers from these activities. It is our
general wunderstanding that nost internet access providers do not, as part of
their billing, charge subscribers for such line charges, but instead, pay all
transmi ssion costs to their telecomrunications providers. I f compani es provide
tel ecommuni cations to such end-users (e.g., to the internet access providers

described inmediately above) and are also "retailers mmintaining a place of
business in this State," they are required to collect the tax from such internet
access providers and remt it to the Department. | f, however, the internet
access providers charge subscribers for line or other transm ssion charges, they
shoul d provide their tel ecommunications providers with Certificates of Resale and
shoul d thensel ves collect and remt tax.

Adm ssion charges to conferences and sem nars are generally not subject to
Retail ers' Occupation Tax or Service Cccupation Tax. However, please note that
such taxes are generally applicable when materials, such as witten texts, are
provided to attendees at the conferences.

I hope this information is hel pful. If you have further questions related
to the Illinois sales tax laws, please contact the Departnent's Taxpayer
Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



