ST 98-0455-3 L 12/31/1998 SALE OF SERVI CE

Under the Service Cccupation Tax Act, servicenen are taxed on tangible
personal property transferred as an incident to sales of service. See
86 Ill. Adm Code 140.101. (This is a GL.)

December 31, 1998

Dear M. XXXXX:

This letter is in response to your letter dated July 31, 1998. We regret
the delay in our response. The nature of your letter and the information you
have provided require that we respond with a General Information Letter which is
designed to provide general information, is not a statenent of Department policy
and is not binding on the Departnent. See 86 IIl. Adm Code 1200.120(b) and (c),
encl osed.

In your letter, you have stated and nmade inquiry as follows:

On behal f of our client, we are seeking sales and use tax guidance on
the services described bel ow This is a new [ine of work our client
is contenplating and we want to understand the sales and use tax
consequences of these activities and services within your state.

Descri pti on:
The entities/individuals relative to the entire transaction are:

A - our client's custoner.
B - our client
C - the end user-consumer

Part 1:

A is selling to C an interactive internet subscription service
As a part of this subscription, A wll be supplying and shipping
to C the hardware (network conputer, CRT, printer) necessary to
access this service. |If a subscription is cancelled prior to the
expiration date, Cis required to pay for the equi pnent.

A is hiring B, our client, to connect/hook-up the hardware and
provide a five mnute overview on accessing the internet for C
t he end-user. The hardware will be connected via an existing
phone i ne. B is not providing the materials. These will be
supplied by A

B will invoice and be paid by A for hooking up the network
computer, CRT, and printer

Questions:
1. Are the services Bis providing for A taxable?
2. If B would supply sone incidental parts, would this change

the taxability of the transaction? How?



Part 2:
There may be instances where C requests B to provide services
beyond the standard, which will be billable by Bto C  This may
include installing/relocating/extending a phone |ine.

B woul d invoice and be paid by C, for this work.

Questions:

1. Are the services B is providing for C taxabl e?

2. If materials are provided to perform this work, are there
different/additional tax consequences? If so, what are
t hey?

As we nmust commt to doing this type of work in your state very soon,
and it is our desire to operate within proper tax paraneters in your
state, we request your earliest attention to this matter.

Illinois taxes the retail sale and use of tangible personal property under
two separate but related statutes. The Retailers' Occupation Tax Act inposes a
tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1996 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi ble personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1996 State Bar Edition). The Retailers'
Cccupation Tax Act and Use Tax Act apply only to retail sales of tangible
personal property.

Under the Service Occupation Tax Act, servicenen are taxed on tangible
personal property transferred as an incident to sales of service. See the
encl osed copy of 86 IIl. Adm Code 140.101. The purchase of tangible personal
property that is transferred to the service customer may result in either Service
Cccupation Tax liability or Use Tax liability for the servicenen dependi ng upon
which tax base the servicenen choose to calculate their tax liability. The
servicenen may calculate their tax base in one of four ways: (1) separately
stated selling price of tangible personal property transferred incident to
service; (2) 50% of the servicenen's entire bill; (3) Service Cccupation Tax on
the servicenen's cost price if +the servicemen are registered de mnims
servicenen; or (4) Use Tax on the servicenen's cost price if the servicenmen are
de minims and are not otherwise required to be registered under the Retailers’
Cccupation Tax Act.

Using the first method, servicenmen may separately state the selling price of
each item transferred as a result of the sale of service. The tax is based on
the separately stated selling price of the tangible personal property

transferred. |If the servicenmen do not wish to separately state the selling price
of the tangi ble personal property transferred, the servicenen nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods

provide that in no event may the tax base be less than the servicenen' s cost
price of the tangible personal property transferred.

The third way servicenen may account for tax liability only applies to de
mnims servicenen who have either chosen to be registered or are required to be
regi stered because they incur Retailers' QOccupation Tax liability with respect to
a portion of their business. Serviceman may qualify as de mnims if the



servicenen determne that the annual aggregate cost price of tangible personal
property transferred as an incident of the sale of service is less than 35% of
the servicenmen's annual gross receipts from service transactions (75% in the case
of pharmaci sts and persons engaged in graphic arts production). This class of
registered de mnims servicenmen is authorized to pay Service Cccupation Tax
(which includes |ocal taxes) based upon the cost price of tangible personal
property transferred incident to the sale of service. They remt the tax to the
Departnent by filing returns and do not pay tax to suppliers. They provide
suppliers with Certificates of Resale for the property transferred to service
cust omer s.

The final method of determining tax liability may be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers’
Occupation Tax Act. Servicemen may qualify as de mnims if the servicenen
determ ne that the annual aggregate cost price of tangible personal property
transferred as an incident of the sale of service is less than 35% of the
servi cenen's annual gross receipts from service transactions (75% in the case of
pharmaci sts and persons engaged in graphic arts production). Such de mnims
servicenen may pay Use Tax to their suppliers or may self assess and remt Use
Tax to the Departnment when making purchases from unregistered out-of-State
suppliers. The servicenen are not authorized to collect "tax" fromtheir service
custoner nor are the servicenmen liable for Service Cccupation Tax. It should be
noted that servicenmen no |onger have the option of determ ning whether they are
de mnims using a transaction by transaction basis.

I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at ww. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.
If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).
Very truly yours,
G na Roccaforte

Associ at e Counsel

GR: nsk
Enc.



